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EASEMENT POLICY UPDATE



VIRGINIA BOARD OF HISTORIC RESOURCES 

Historic Preservation Easement Program

POLICY #13 

Conversion/Diversion of Easement Properties 

The Virginia Open-Space Land Act1 (“OSLA”), enacted by the General Assembly in 1966, 

authorizes any public body, defined, in part, as state and local governments having authority to 

acquire land for public use, to acquire “title to or any interests or rights of not less than five years’ 

duration in real property” for the perpetual preservation of open-space land. As a public body, the 

Virginia Board of Historic Resources (“Board”) holds historic preservation and open-space 

easements on historically significant properties pursuant to the OSLA.2 These easements are 

administered by the Virginia Department of Historic Resources (“DHR”). 

Easements held by the Board under the OSLA (“OSLA Easements”) are interests in real property 

owned by the Commonwealth of Virginia.  

Section 10.1-1704 of the Code of Virginia, a part of the OSLA, provides, in part, that “[n]o open-

space land, the title to or interest or right in which has been acquired under [the OSLA] and which 

has been designated as open-space land under the authority of [the OSLA], shall be converted or 

diverted from open-space land use unless” a series of rigorous statutory conditions are satisfied. 

Conversion generally refers to a change in the use of property subject to an OSLA Easement and 

designated as open space land under the OSLA (“Easement Property”), either whole or in part, 

that is different from, and incompatible with, its dedicated open-space uses.  

Diversion implies that the proposed project or activity is so incompatible with the conservation 

purposes of the OSLA Easement that the restrictions imposed by the OSLA Easement must be 

1 Va. Code §§ 10.1-1700, et seq. (1950, as amended). 
2 The Board also holds easements pursuant to Section 10.1-2204(A)(4) of the Code of Virginia (“2204 

Easements”).  If a 2204 Easement either (i) contains a term incorporating the conversion or diversion 

provisions of the OSLA into such easement or (ii) otherwise contains conversion or diversion provisions 

therein, then this policy will govern the evaluation of any requests for conversion or diversion of property 

subject to such 2204 Easement.   For purposes of evaluating conversion and diversion requests of property 

subject to such 2204 Easements under this policy, such 2204 Easements will be treated the same as OSLA 

Easements under this policy, unless the terms of such 2204 Easement provide otherwise.   
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removed, either in whole or in part, and that appropriate substitute land will be placed under an 

OSLA Easement to replace the land being diverted.  

If an Easement Property owner or third party (either, a “Project Proponent”) desires to commence 

a project, activity, or other undertaking on an Easement Property that that may result in the 

conversion or diversion of any portion of such Easement Property to a use not compatible with the 

OSLA Easement’s protections (a “Project”), then such Project Proponent must submit a project 

review form to DHR prior to commencing the Project.    . 

Section 10.1-1704 sets a rigorous standard that must be met for a Project to be eligible for 

conversion or diversion and also requires that specific conditions be met to the satisfaction of the 

Board. The OSLA provides very limited flexibility for Projects to impact an Easement Property, 

while ensuring land of comparable conservation quality and quantity is preserved in perpetuity.  

Easements subject to Open-Space Land Act 

The OSLA outlines a process by which Easement Property may be converted or diverted from its 

use as open-space land, provided the requirements of Section 10.1-1704 are met. Section 10.1-

1704(A) states that: 

A. No open-space land, the title to or interest or right in which has been

acquired under this chapter and which has been designated as open-

space land under the authority of this chapter, shall be converted or

diverted from open-space land use unless: (i) the conversion or

diversion is determined by the public body to be (a) essential to the

orderly development and growth of the locality and (b) in accordance

with the official comprehensive plan for the locality in effect at the time

of conversion or diversion and (ii) there is substituted other real

property which is (a) of at least equal fair market value, (b) of greater

value as permanent open-space land than the land converted or diverted

and (c) of as nearly as feasible equivalent usefulness and location for

use as permanent open-space land as is the land converted or diverted.

The public body shall assure that the property substituted will be subject

to the provisions of this chapter.

The process, as set forth above, requires three steps: 

1. The Board must determine whether the Project is essential to the orderly development and

growth of the locality and conforms to the official comprehensive plan for the applicable

locality.

2. The Board must evaluate the substitute land offered, as to whether it is:

• of at least equal fair market value;
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• of greater conservation value as permanent open-space land than the Easement Property

affected; and

• of reasonably equivalent usefulness and location.

3. The Board must ensure that the substituted land is placed under an open-space easement

and made subject to the provisions of Section 10.1-1704.

Any Project affecting an OSLA Easement that may constitute conversion or diversion must be 

reviewed by the Board. The Board retains the exclusive authority in making determinations 

regarding conversion or diversion.  

To assist the Board with its assessment, DHR Easement Program staff will perform a preliminary 

review to determine whether a proposed Project may constitute conversion or diversion and require 

review by the Board. DHR Easement Program staff work with the Project Proponent and compile 

detailed information about the Project, to determine whether the Project is consistent with the terms 

of the OSLA Easement, to provide guidance as to the nature and extent of appropriate land 

substitution, and to set out how the proposed conversion or diversion may or may not meet the 

requirements of Section 10.1-1704.  Staff may develop recommendations to avoid conversion or 

diversion of Easement Property. After the information gathering process is complete, Easement 

Program staff will present the Project to DHR’s Easement Acceptance Committee (“EAC”) for 

review. The EAC will consider the request and provide a recommendation to the Board. Easement 

Program staff does not make a final determination regarding whether a given Project constitutes 

conversion or diversion, or the appropriateness of substitute land, but will present all relevant 

material to the Board for its consideration.  

The following factors, among other, may be applicable in DHR Easement Program staff’s 

threshold determination of whether the Project should be reviewed by the Board as a possible 

conversion or diversion: 

• Permanent change to the use of the Easement Property or portion thereof that is inconsistent

with the purposes and stated conservation values of the OSLA Easement or is otherwise

prohibited by the OSLA Easement.

• Prolonged or permanent use or activity that is inconsistent or incompatible with the

preservation purpose and/or conservation values protected by the OSLA Easement.

• Installation of a structure or facility that is not otherwise permitted by the OSLA Easement.

• Permanent conveyance of a portion of the Easement Property in fee simple to a third party

where the conveyance is not a permitted division of the Easement Property under the OSLA

Easement and where the purpose of that conveyance is not consistent with the purposes of

the OSLA Easement.
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A proposed Project reviewed by DHR and the Board pursuant to Section 10.1-1704 may take 

a year or more to complete, as several Board meetings may be necessary to review a proposed 

Project in its entirety. 

The burden to satisfy Section 10.1-1704 rests entirely with the Project Proponent. The Project 

Proponent must document that the Project is essential to the orderly development and growth of 

the locality and conforms to the local comprehensive plan. If the Board determines that the Project 

constitutes conversion or diversion and that it meets the essentiality and comprehensive plan 

conformity requirements outlined in step one of the review process above, the Project Proponent 

must work with DHR Easement Program staff to identify appropriate substitute parcels of land. 

Due to the unique characteristics of every historic property, identifying potential appropriate and 

compatible substitute parcels will require diligence and careful research. In order for the Board to 

compare the fair market value of the substitute property to the Easement Property, the Project 

Proponent must obtain appraisals of both properties. The value of the substitute property and the 

Easement Property must be substantiated by an appraisal that conforms to the Universal Standards 

of Professional Appraisal Practice (“USPAP”) and is prepared by a certified general real property 

appraiser licensed in Virginia who meets the Appraiser Qualifications Board’s professional 

accreditation standards. 

The Board may impose conditions to mitigate the impact of any Project that results in conversion 

or diversion and may require evaluation of alternative substitute property. Failure to obtain the 

Board’s approval for any Project constituting conversion or diversion means the Project shall not 

proceed. If the Board determines that the Project does not constitute conversion or diversion, 

Easement Program staff will review the proposed Project according to Easement Program Policy 

#5: Project Review. 

Review by the Board of Historic Resources or DHR’s Easement Program staff of any Project 

affecting an Easement Property is entirely separate from and does not satisfy compliance review 

under state law, the National Historic Preservation Act, as amended, or any other federal, state, or 

local regulation. Project Proponents should contact the Director of DHR’s Review and Compliance 

Division to coordinate any necessary and appropriate environmental regulatory review.  

Examples of Projects requiring Board review for a determination of conversion or diversion may 

include, but are not limited to: 

• Installation of a new gas line with a corresponding permanent easement for benefit of the

gas company where the purpose of the line is gas transmission, and the line does not serve

the Easement Property.

• Widening of an existing overhead electrical transmission line with a corresponding

permanent easement for the benefit of the utility company and where the purpose of the

line is to provide electrical service to properties other than the Easement Property.
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• Installation of an underground sewer pipeline with a corresponding permanent easement

for benefit of the local government where the purpose of the sewer line is to serve adjacent

properties and the line does not serve the Easement Property.

• Conveyance in fee simple of the Easement Property or a portion thereof to a utility

company or state or local government agency for construction or installation of public

utilities or facilities such as a road, sewer or water lines, school, airport, etc.

Battlefield Easements acquired with Federal Grant Funding 

All OSLA Easement whereby the Easement Property or the OSLA Easement were acquired using 

a Battlefield Land Acquisition Grant (“BLAG”) awarded through the American Battlefield 

Protection Program (“ABPP”) of National Park Service are subject to 54 U.S.C. § 200305(f)(3) of 

the Land & Water Conservation Fund (commonly known and hereinafter referred to as “Section 

6(f)(3)”). Section 6(f)(3) imposes requirements regarding conversion and diversion and the 

American Battlefield Protection Program Authorization of 2009 (54 U.S.C. § 308103) assigns 

responsibility for such determinations to the ABPP.  

Section 6(f)(3) states that no real property or interest in real property (easement) acquired or 

developed with grant assistance shall be converted or diverted from its conservation or battlefield 

preservation uses, other than with the approval of the Secretary of the Interior acting through the 

ABPP, and only upon the substitution of other land of equal market value and of reasonably 

equivalent usefulness and location for conservation and battlefield preservation purposes, which 

land is to be perpetually protected for conservation and battlefield preservation purposes. 

Under the specific terms of each OSLA Easement for such battlefield Easement Properties, DHR 

Easement Program staff are generally required to notify ABPP of any proposed conversion or 

diversion and provide a written opinion as to whether the activity proposed constitutes conversion 

or diversion and whether the proposed substitute land is adequate.  

Any Project involving a battlefield OSLA Easement subject to the OSLA and Section 6(f)(3) will 

require independent consideration by both the Board of Historic Resources under Section 10.1-

1704 of the OSLA and by the ABPP under Section 6(f)(3). The Project Proponent should contact 

DHR Easement Program staff to coordinate the review processes to the greatest extent possible. 

Fees 

All applicable fees for review of potential conversion or diversion will be assessed consistent with 

Easement Program Policy #12: Administrative Fees and the published Easement Program 

Administrative Fees Billing Statement. If Easement Program staff determines that a Project review 

request requires a conversion or diversion determination by the Board, the Conversion/Diversion 

Review Fee is due prior to staff conducting its review.  If the Project also involves review under 

Section 6(f)(3), that fee will also be due prior to staff conducting its review.  The fees are assessed 

per each individual Easement Property impacted by the request. Easement Program staff will not 
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prepare or present a conversion or diversion Project to the Board until all fees are paid in full.  

Should the Board determine that the request constitutes Conversion/Diversion, the 

Conversion/Diversion Processing Fee will then be due. Should the request require Easement 

Program Staff time in excess of forty (40) hours, additional fees may be applicable. 

Project Qualifications 

1. Essentiality

DHR strongly encourages Project Proponents to avoid impacts to Easement Properties

protected by OSLA Easements, including, but not limited to, public utility expansion,

transportation, and infrastructure projects.  In rare instances where avoidance is not possible,

DHR will work to minimize any impacts to the Easement Properties, their conservation values

and public interest.

Typical Project Proponents are localities, other state agencies, federal agencies, or utility 

companies. The Project Proponent bears the responsibility of demonstrating, to the Board’s 

satisfaction, that the Project is essential to the orderly development and growth of the locality. 

The Project Proponent must provide examples of all alternatives considered and explanations 

as to why those alternatives were not implemented.  Clear evidence illustrating the lack of 

feasible alternatives is required; cost-effectiveness will not be considered a viable reason for a 

conversion or diversion.   

2. Compliance with Comprehensive Plan

The Project Proponent must demonstrate to the Board that the proposed Project is consistent

with the current comprehensive plan in effect at the time of the conversion or diversion for the

appropriate locality in which the property is located. This should minimally include written

confirmation from the locality containing specific references to goals, objectives, strategies,

future land use maps and needs identified in the plan.

3. Substitute Property

Pursuant to Section 10.1-1704 of the OSLA, substitute property is required whenever

Easement Property is converted or diverted from its open-space use. DHR Easement Program

staff may provide preliminary feedback regarding appropriate substitute property with the

Project Proponent in advance of any formal purchase offer, however the final determination

remains the responsibility of the Board.  These options should be consistent with the

Commonwealth’s land protection priorities and reflect similar conversation values to those of

the affected OSLA Easement.  Substitute land is required for both conversion and

diversion Projects. Substitute lands are subject to all applicable Easement Program fees

and application processes.
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A. Fair Market Value

The Project Proponent must demonstrate to the Board that the substitute land is of at least

equal fair market value of the converted or diverted Easement Property. The appraisal must

conform to USPAP and include fair market valuation of the converted or diverted Easement

Property before and after the OSLA Easement was recorded, as well as the value of the

proposed substitute land currently, and if encumbered.

B. Conservation Value

The Project Proponent shall include maps and photographs of the proposed substitute

property and a complete description of the conservation values to be protected. A clear

demonstration of conservation values comparable to the affected Easement Property is

required.

C. Usefulness/ Location

The Project Proponent must provide information on the usefulness of the proposed

substitute property as open space as well as the proximity of the proposed substitute land

to the existing Easement Property.

D. Easement Application

The Project Proponent must submit a complete Easement Application Form, including

required photographs, title commitment & insurance policy, maps, boundary survey, and

Phase 1 Environmental Site Assessment (ESA), for the proposed substitute land.

E. Site Visit

DHR Easement Program staff will conduct a site visit to the proposed substitute land in

advance of the staff presentation to the Board.

Due to the individuality of each OSLA Easement, DHR Easement Program staff may establish 

additional review requirements as necessary. 

[Adopted by the Virginia Board of Historic Resources on [DATE, 2025].] 
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Easement Violation 
Belgian Building, Virginia Union University, City of Richmond 

 

Board Meeting Date: 12/10/2020 Staff: Megan Melinat 

Owner:  Virginia Union University City: Richmond Acres: 3.492 

Property Features and Current Use: 
Listed individually in the Virginia Landmarks Register and the National Register of Historic Places, the Belgian Building was 
originally built as an exhibition building for the 1939 New York World’s Fair. Designed by renowned Belgian architects Victor 
Bourgeois, Leon Stijnen, and Hugo van Kuyck under the directorship of Henry Van de Velde, the building soon became an 
important symbol of modernism and the International architectural movement. Van de Velde is known as one of the fathers 
of Modern Architecture and the Art Nouveau. It was intended to be dismantled at the conclusion of the fair and returned to 
Belgium. However, due to the onset of World War II, Belgium decided to give the building to an American college as a gesture 
of friendship. Virginia Union University (VUU), a private, historically African-American university was selected to receive the 
building, which was reconstructed on the Richmond campus in 1941.  The temporary Belgian “Exhibition” Building was 
disassembled and the various materials and parts shipped to Richmond. During reconstruction, the layout was modified to fit 
the university’s needs, but the three core sections of the building were retained. The Belgian Building is listed on the Historic 
American Building Survey (HABS VA-187) as a key example of the International architectural movement as it embraced new 
materials and technology. Sculptural relief panels on the exterior were sculpted by O. Jaspers and H. Purrez. The panels depict 
trade and culture in both Belgium and the Belgian Congo.  Preservation of this building protects an internationally known and 
architecturally significant building. In addition, the Belgian Building provides full public access and is a highly visible landmark 
within the City of Richmond.   
 

The easement donation was a requirement of a $340,000 National Park Service Save America’s Treasure grant to fund the 
restoration of the property.  The building is currently operated by Virginia Union University as an educational, institutional 
and community facility. 

Easement Violation: 
In early January 2020, DHR staff learned that four large internally illuminated signs were installed near the top of the tower 
portion of the Belgian Building and notified VUU that the unapproved installation was inconsistent with the provisions of the 
perpetual easement and the signs must be removed.  VUU notified DHR of its intent to appeal this decision, despite the fact 
they had not submitted a project review request.  The project review request was received on September 25, 2020 and was 
formally determined to be inconsistent with the easement provisions.  The signs remain installed. 

Pertinent Easement Terms and Restrictions: 
The easement, conveyed to the VBHR by Virginia Union University in March 2010, includes the following restrictions:  

5. ALTERATIONS AND NEW CONSTRUCTION:  The “Belgian Building” shall not be demolished or removed from the Property, 
nor shall it be materially altered, restored, renovated, extended, or increased or decreased in height, except in a way that 
would be in keeping with the historic character of the Property and consistent with the Secretary’s Standards and provided 
that the prior written approval of Grantee to such actions shall have been obtained.  This provision shall apply to the exterior 
of the “Belgian Building” and the interior steel structural framing… 

14. SIGNS:  No sign, billboard, or outdoor advertising structure shall be displayed on the Property without the consent of 
Grantee, other than signs not exceeding nine square feet for any or all of the following purposes: (i) to state the name and 
address of the Property or Property owners, (ii) to provide information necessary for the normal conduct of any permitted 
business or activity on the Property, (iii) to advertise the Property for sale or rental, and (iv) to provide notice necessary for 
the protection of the Property and for giving directions to visitors. 

19. ENFORCEMENT:  Grantee has the right to bring an action at law or in equity to enforce any or all of the Restrictions 
contained herein.  This right specifically includes the right to require restoration of the Property to a condition of compliance 
with the terms of this Easement as existed on the date of this Deed of Easement except to the extent such condition thereafter 
changed in a manner consistent with the restrictions; to recover any damages arising from non-compliance, and to enjoin 
non-compliance by temporary or permanent injunction.  If the court determines that the Grantor failed to comply with this 
Easement, Grantor shall reimburse Grantee any reasonable costs of enforcement, including costs of restoration, court costs 
and reasonable attorneys’ fees, in addition to any other payments ordered by such court.  Grantee does not waive or forfeit 
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the right to take action as may be necessary to insure compliance with this Easement by any prior failure to act and Grantor 
hereby waives any defenses of waiver, estoppel or laches with respect to any failure to act by Grantee. 

Easement Program Policy #7: Violations: 
A violation is defined as (i) any action or event or lack of maintenance that has caused or has the potential to cause harm to 
the historic resources and features and/or the conservation values of the property that are protected by the easement, or (ii) 
any action, event or failure to act that conflicts with or contradicts any restriction or covenant contained in the easement.  

 Proceeding with installation of four (4) large signs in the absence of DHR review is contradictory to the easement. 
 

A Willful Violation is defined as “a violation that occurs when the property owner undertakes an action or fails to undertake 
an action in direct contradiction to a written directive, notice or requirement issued by DHR, acting on behalf of the Board, or 
the Board.”  

 The owners were informed, in writing, by telephone and in person, of the need for DHR review and approval to ensure 
the proposed scope of work was consistent with the easement provisions, and given multiple opportunities to resolve 
the issue by removal of the signs from the tower.  Alternative signage proposals consistent with the easement 
provisions would be considered.  

Remediation: 
DHR staff recommends the removal of the signs from their current location, for potential installation elsewhere on the 
VUU campus.  Alternative sign proposals, to include projected illumination on the tower, would be considered by staff 
if proposed. 
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BELGIAN BUILDING, Virginia Union University, City of Richmond 

127-0173_ep

-------------------------------------------------------------------------------------------

Designed in the International style by architects Victor Bourgeois and Leo Stijnen under the 

direction of renowned Belgian architect Henry van der Velde. It is a 41,104 square foot, three-

sectioned building distinguished by a 150-foot bell tower.  The sculptural relief panels were 

created by O. Jaspers and H. Purrez. 

1939 Belgian Building constructed in New York City as the Belgian Pavilion for the 

World’s Fair. 

1941 Moved and reconstructed on the campus of Virginia Union University (VUU) 

following a competitive application process involving about two dozen schools. 

1970 National Register description indicates “…slender slate-faced campanile-like 

tower, one corner of which is ornamented in glass blocks while the top is crowned 

with a distinctive louvered lantern.” 

1979 HABS photo documentation completed by Walter Smalling 

2010 Donation of preservation easement to Virginia Board of Historic Resources 

following receipt of Save America’s Treasure Grant ($340,000) from the National 

Park Service to fund its restoration. 

Sept. 6, 2019 VUU receives $500,000 grant from NPS African-American Civil Rights Grant 

Program for restoration of the building.  

Jan. 2, 2020 VUU installs four internally illuminated signs, one on each face of the Belgian 

Building tower.  

Jan. 8, 2020 DHR notifies VUU that the sign installation is inconsistent with easement 

provisions, requests scope of work, and the removal of the signs. 

Jan. 28, 2020 VUU notifies DHR of intent to appeal signage removal request. 

Feb. 5, 2020 VUU attorney response to DHR  

June 11, 2020 VUU and DHR meeting to discuss solutions 

June 12, 2020 DHR letter to VUU 

June 12, 2020 VUU letter to Governor Northam 

Sept. 25, 2020 VUU submits project review request for installation of signage 

Oct. 21, 2020 DHR letter to VUU stating project is inconsistent with the terms of the easement 

Dec. 10, 2020 Easement staff notification of Board of Historic Resources at its quarterly 

meeting. Dr. Allia Carter, Executive Vice President and COO of VUU presented 

to the Board, emphasizing the importance of the Belgian Building as a campus 
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focal point, as a “light in a dark time”.  Attorney Dale Mullen, representing VUU 

also presented, advocating for retention of the signage to avoid a “return to the 

past”.  Delegate Delores McQuinn expressed desire for a resolution between DHR 

and VUU.  Board directed DHR Easement Staff to seek a remedy and report back 

at its March 2021 meeting. 

Jan. 29, 2021 Board of Historic Resources closed session meeting to discuss pending legal 

action. 

Mar. 18, 2021 Director Langan presented a draft mitigation plan to the Board of Historic 

Resources including: the addition of preservation section to VUU’s Master Plan; 

biannual monitoring of the unapproved signage; VUU sponsorship of two 

highway markers (VUU, Belgian Building); and payment of annual fee ($50,000) 

for as long as the signs are installed.  Plan to be memorialized in a MOA. 

June 17, 2021 Director Langan reports to the Board the mitigation plan aspects accepted by 

VUU: the addition of a preservation section to their master plan; biannual 

monitoring of the unapproved signage; and sponsorship of the two highway 

markers.  VUU requested a reduction in the annual fee to $25,000. The Board 

delegates Director Langan the authority and discretion to negotiate the terms of 

the mitigation settlement agreement and enter into that agreement. 

Dec. 9. 2021 Director Langan reports to the Board that following numerous discussions with 

the attorneys and Board Chair Tucker Lemon, DHR is close to executing the 

agreement.   The agreement will require the approval of the Office of the Attorney 

General as well as the Governor. 

Sept. 30. 2022 Mitigation Agreement between VUU and the Board of Historic Resources 

executed. Agreement requires VUU to submit final draft of preservation portion 

of the updated Historic Master Plan for DHR review; required inspections; 

prompt removal of sign if structural or permanent damage is observed; annual 

payment of $35,000 for each year the sign remains in place; VUU obligation to 

obtain and maintain $70,000 Letter of Credit; and VUU sponsorship of two new 

historical highway markers within one year. 

~~~~~~~~~~~ 

April 1, 2023 Severe weather event resulted in the detachment of multiple EIFS panels from the 

exterior of the tower. This material fell a significant distance, landing in part on 

the roof of the Belgian Building, causing damage.  Some windows were also 

damaged by the flying debris.  The building was partially exposed to the 

elements. 

May 4, 2023 DHR Staff and Director Langan attended an on-site meeting coordinated by 

ServePro restoration contractor to review the conditions and proposed scope of 

repairs.  The proposed scope was extensive and involved the interior construction 
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of a crib wall to support the tower structure independently and full height exterior 

scaffolding to complete the exterior panel repairs. 

June 28, 2023 VUU secured all necessary permits to conduct repairs to return the building to its 

pre-loss condition, using like materials. 

Aug. 4, 2023 Crib walls and demolition of damaged materials complete. 

Sept. 29, 2023 Scaffolding construction complete. 

Nov. 21, 2023 DHR conducted site visit at the invitation of ServePro to review the visible 

deterioration of the structure due to prolonged exposure and confirm the damage 

needed to be addressed as part of the repairs. 

July 31, 2024 Scaffolding removal begins. Repairs continue. 
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